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A Dedicated Means of Giving Notice of the Existence of 
Unregistered Interests under Torrens 
 
Ben McEniery* 
 
 
This is a recommendation that the Torrens system be modified to provide for the 
better protection of unregistered interests. The present use of caveats as a means 
of protecting unregistered interests is problematic. The weaknesses of the caveat 
system are that it is not specifically designed for this purpose, it is not used 
frequently enough which means that the register often does not reflect the true 
state of title, it unnecessarily freezes the register temporarily preventing 
registration of dealings, and it is unduly costly. 
 
What is needed is a more appropriate, inexpensive and widely-recognised 
instrument dedicated to the purpose of allowing holders of unregistered interests 
to give notice to the world of the existence and nature of those interests. The effect 
that introducing ‘a notice of an interest affecting title’ might have had on the 
existing case law had it been available earlier and the benefits it might bring in 
the future will be considered.  
 
                                                 
* BA, LLB (Hons) (UQ), LLM (QUT), Associate Lecturer, Law Faculty, Queensland University of 
Technology. 
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I BACKGROUND TO THE TORRENS SYSTEM 
 
The Torrens system of land title registration is designed to provide a means of 
recognising, creating and transferring interests in land that is reliable, secure, 
accurate, uncomplicated, efficient and inexpensive. The system is intended to 
 
give security and simplicity to all dealings with land by providing that the title shall 
depend upon registration, that all interests shall be capable of appearing or being 
protected upon the face of the registry, and that a registered title or interest shall 
never be affected by any claim or charge which is not registered.1 
 
Under the Torrens system, interests in land are created and transferred not by the 
execution of documents, as was the case under old system title, but by the registration 
of instruments. As such, the system has been described as being, ‘not a system of 
registration of title but a system of title by registration’.2 This naturally requires the 
maintenance of a register that records interests in land. For each separate parcel of 
land, a separate folio exists within the register. The folio records the names of the 
registered owners of the fee simple and the registered proprietors of any other 
interests that exist in respect of that parcel of land.  
 
The foundation of the Torrens system is the principle that what is recorded on the 
register is paramount. Any interest recorded on the register is conclusive, meaning 
that it cannot be set aside due to defects in the title existing before the interest was 
                                                 
1 Report of the Real Property Law Commission in November 1861 (SA): Parl Paper No 192 (1861). 
2 Breskvar v Wall (1971) 46 ALJR 68 at 70 (Barwick CJ). 
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registered.3 Subject to certain limited situations recognised by law, upon registration 
of an interest, that interest is subject only to other registered interests and free of any 
unregistered interests affecting the land, irrespective of whether the registered 
proprietor had notice of the existence of an unregistered interest prior to registration. 
This conclusiveness of the register or the immunity from attack by adverse claim to 
the land that the registered proprietor enjoys is called indefeasibility of title.4 
 
The objective of the Torrens system is that anyone seeking to have dealings with land 
needs simply to inspect the register to ascertain what interests affect the land. 
Accordingly, Torrens title necessarily requires an abrogation of the common law rule 
of nemo dat quod non habet.5 The system is designed to allow a person to transact in 
faith of what is disclosed on the register, obviating any need to go behind the register 
to investigate the validity of any predecessors’ titles.6 Instead, the system provides a 
state-guaranteed certainty of the accuracy of that which is recorded on the register.7  
A The Existence of Unregistered Interests under Torrens 
 
Despite the Torrens system being based on the concept of title being created and 
transferred by registration, the existence of unregistered interests in respect of land is 
                                                 
3 Peter Butt, Land Law, Thompson Legal and Regulatory, Pyrmont, 2001, p 627. 
4 Land Title Act 1994 (Qld) s 38; Real Property Act 1886 (SA) s 69; Land Titles Act 1980 (Tas) s 40; 
Land Title Act 2000 (NT) ss 39, 40; Real Property Act 1900 (NSW) s 40; Land Titles Act 1925 (ACT) 
s 52; Transfer of Land Act 1893 (WA) s 63. The use of the word, ‘indefeasible’ has been described as a 
misnomer, but has become so embedded in the nomenclature of Torrens land registration that it could 
not seriously be suggested that its use cease: see Douglas Whalan, The Torrens System in Australia, 
Law Book Co, Sydney, 1982, p 296-7. 
5 One may not give that which he or she does not possess. 
6 Gibbs v Messer [1891] AC 248 at 254. 
7 In most Australian jurisdictions the statutory time period for prior searching required under old 
system land is 30 years: Conveyancing Ordinance 1951 (ACT); Conveyancing Act 1919 (NSW) s 53; 
Property Law Act 1974 (Qld) s 237; Conveyancing and Law of Property Act 1884 (Tas) s 35 (20 years 
only); Property Law Act 1958 (Vic) s 44; Property Law Act 1969 (WA) s 22. 
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well accepted.8 The courts have consistently held that a registered proprietor may not 
deny the enforceability of contracts or other arrangements that he or she has entered 
into, or any personal equities he or she has created. The concept of indefeasibility is 
‘designed to protect a transferee from defects in the title of the transferor, not to free 
him from interests which he has burdened his own title’.9 
 
There are two types of unregistered interests that are recognised. The first are 
unregistered interests that are capable of registration, which, deliberately or 
unintentionally, have not been registered. The second are interests that are not capable 
of being registered.10  
 
Generally, it is the case that where equitable interests would be created under the 
general law, they will be recognised under the Torrens system. It is possible that 
equitable mortgages, easements and both legal and equitable leases, all of which can 
be registered, may be recognised despite not being registered.11 The range of 
recognised equitable interests that can affect land that are not capable of being 
registered include the equitable fee simple of a purchaser under a contract for the sale 
of land,12 a vendor’s lien for the payment of any unpaid amount of the purchase 
price,13 the interest of a beneficiary under a trust,14 an option to purchase15 and an 
informal lease.16  
                                                 
8 Barry v Heider (1914) 19 CLR 197; Butler v Fairclough (1917) 23 CLR 78 at 91 (Griffith CJ); Chan 
v Cresdon Pty Ltd (1989) 168 CLR 242. 
9 Bahr v Nicolay (No. 2) (1988) 164 CLR 604 at 653. 
10 Barry v Heider (1914) 19 CLR 197; Butler v Fairclough (1917) 23 CLR 78. 
11 Deventer Pty Ltd v BP Australia Pty Ltd (1983) Q Conv R 54-104. 
12 Lysaght v Edwards (1876) 2 Ch D 499; Bunny Industries v FSW Enterprises Pty Ltd [1982] Qd R 
712. 
13 Lysaght v Edwards (1876) 2 Ch D 499. There is no vendor’s lien in Queensland or the Northern 
Territory, as s 191 of the Land Title Act 1994 (Qld) and s 197 of the Land Title Act 2000 (NT) both 
provide that a vendor of a lot does not have an equitable lien over the lot because of the purchaser’s 
failure to pay all of the purchase price for the lot. 
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Unregistered interests in a Torrens system are particularly vulnerable, due to the risk 
that they will be extinguished by the registration of an inconsistent interest. Once 
extinguished, an unregistered interest does not revive to be enforceable against later 
proprietors.17 
B Protection of Unregistered Interests under Torrens 
 
Despite this vulnerability, unregistered interests can be protected in a number of ways. 
The best protection, if the interest is one that is capable of registration, is to ensure 
that the interest is created by an instrument in registrable form and to register the 
instrument as soon as possible after execution. 
 
If there is a delay in executing instruments, if the interest is one that is not capable of 
being registered, or if the interest is created other than by the execution of an 
instrument in registrable form, the interest may be protected by lodging a caveat. All 
Torrens statutes in force in Australia allow for the lodging of caveats.18  
 
A caveat is an instrument that, while it remains in force,19 prevents the registration of 
any instrument dealing with the land over which it is lodged, which is inconsistent 
with or might defeat the interest claimed in the caveat. The primary function of a 
                                                                                                                                            
14 Baumgartner v Baumgartner (1987) 164 CLR 137; Muschinski v Dodds (1985) 160 CLR 583. 
15 Laybutt v Amoco Australia Pty Ltd (1974) 132 CLR 57. 
16 Chan v Cresdon Ltd (1989) 168 CLR 242. 
17 Leros Pty Ltd v Terara Pty Ltd (1992) 174 CLR 407 at 418-19. 
18 Land Titles Act 1925 (ACT) s 104; Real Property Act 1900 (NSW) s 74F; Land Title Act 2000 (NT) 
s 138; Land Title Act 1994 (Qld) s 124; Real Property Act 1886 (SA) s 191; Land Titles Act 1980 (Tas) 
s 133; Transfer of Land Act 1958 (Vic) s 89; Transfer of Land Act 1893 (WA) s 137. 
19 There are two varieties of caveat: lapsing and non-lapsing. A lapsing caveat will generally remain in 
force for a specified period before it lapses.  
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caveat is to temporarily protect an unregistered interest in anticipation of legal 
proceedings.20 If an instrument is lodged for registration while a caveat is in force, the 
caveator will be notified of the lodgment. A caveat can also be used by the holder of a 
registered interest to prevent registration of an improper dealing affecting his or her 
registered interest.21  
 
Lodging a caveat will also give notice to the world at large of the interest claimed by 
the person lodging the caveat.22 In Abigail v Lapin,23 Lord Wright quoted and 
approved the following from the judgment of Griffith CJ in Butler v Fairclough: 
 
A person who has an equitable charge upon the land may protect it by lodging a 
caveat, which in my opinion operates as a notice to all the world that the registered 
proprietor’s title is subject to the equitable interest alleged in the caveat.24 
 
This is arguably the secondary function of a caveat, since it is merely ‘a beneficial by-
product the caveator receives as a consequence of the lodging of a caveat’.25 In the 
words of Barwick CJ: 
 
the purpose of the caveat is not to give notice to the world or to persons who may 
consider dealing with the registered proprietor of the caveator’s estate or interest 
though if noted on the certificate of title, it may operate to give such notice.26  
                                                 
20 Butler v Fairclough (1917) 23 CLR 78 at 91 (Griffith CJ). 
21 Peter Butt, above n 3, at p 635; MacDonald, et al, Real Property Law in Queensland, Thompson 
Legal and Regulatory, Pyrmont, 2005, p 380. 
22 Butler v Fairclough (1917) 23 CLR 78; Clark v Raymor (Brisbane) Pty Ltd (No 2) [1982] Qd R 790; 
Heid v Reliance Finance Corp Pty Ltd (1983) 154 CLR 326.  
23 (1934) 51 CLR 58 at 66. 
24 (1917) 23 CLR 78 at 91. 
25 Les McCrimmon, ‘Protection of Equitable Interests under the Torrens System: Polishing the Mirror 
of Title’ (1994) 20 Mon LR 300 at 306. 
26 J & H Just Holdings Pty Ltd v Bank of New South Wales (1971) 125 CLR 546 at 552. 
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While it is advisable to lodge a caveat to protect an unregistered interest, the mere fact 
that a caveat has been lodged in respect of land does not conclusively protect the 
interest claimed in the caveat from competing interests. A caveat does not transform 
the interest it claims into something that can be registered and it does not enhance the 
nature of the unregistered interest it seeks to protect; it merely serves to protect the 
existing rights of the caveator, if any.27 Where a caveat has been lodged to give notice 
to the world at large of the interest claimed by the person lodging the caveat, the 
caveat will be relevant in determining a competition between unregistered interests.  
 
An unregistered interest may also be protected by lodging a settlement notice in 
jurisdictions where the statutory regime provides for settlement notices. Lodging a 
settlement notice protects the unregistered interest of a transferee or mortgagee prior 
to registration of the instrument of transfer or mortgage.28  
 
Lastly, where a certificate of title has been issued, possession of the certificate of title 
can be used to protect an unregistered interest in the knowledge that the certificate of 
title must be presented to the registrar to enable an instrument to be registered. This 
method may be used to protect the interest of an equitable mortgagee, where a 
mortgage is created by deposit of the certificate of title.29 However, the practice of 
issuing a certificate of title is growing less prevalent as we make use of paperless 
conveyancing systems and purely electronic dealings with land registries.  
                                                 
27 Butler v Fairclough (1917) 23 CLR 78 at 84 (Griffith CJ).  
28 For example see Land Title Act 1994 (Qld) Pt 7A. 
29 J & H Just (Holdings) Pty Ltd v Bank of NSW (1971) 125 CLR 546.  
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C Priorities Between Unregistered Interests  
 
The Torrens statutes themselves do not explicitly recognise the existence of 
unregistered interests, nor do they provide a means for the resolution of disputes 
involving competing unregistered interests. Accordingly, disputes as to the priority of 
unregistered interests are resolved in accordance with general law principles.30  
 
Typically, these competitions will be between the holders of unregistered equitable 
interests. The approach used by the courts in resolving competitions between 
equitable interests depends on whether the holder of the equitable interest arising 
second in time has notice of the first at the time that second interest is created. 
 
Where the holder of the equitable interest arising second in time has notice of the first 
at the time the second interest is created, that person takes that second interest subject 
to the earlier interest. The rationale for this rule is that where a person acquires an 
interest with notice of the existence of an earlier interest, that person’s conscience has 
been affected by that knowledge and it would be inequitable to allow the later interest 
to prevail over the earlier.31 This rule applies regardless of whether the interest arising 
second in time is a legal or equitable interest, and regardless of whether the interest 
arising first in time is a mere equity or a full equitable interest.32  
 
Where the holder of the latter interest has no notice of the earlier interest, the 
approach taken is that set out in Rice v Rice. That approach is to determine which is 
                                                 
30 Breskvar v Wall (1971) 126 CLR 376; Clark v Raymor (Brisbane) Pty Ltd (No 2) [1982] Qd R 790 at 
795. 
31 Moffett v Dillon [1999] 2 VR 480; Lapin v Abigail (1930) 44 CLR 166 at 182; Platzer v 
Commonwealth Bank of Australia [1997] 1 Qd R 266. 
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the better equity. As a matter of last resort, where the equities are equal, the first in 
time will prevail.33  
 
The courts apply ‘broad principles of right and justice’ to determine which is the 
better equity.34 This involves an examination of the whole of the conduct of the 
parties and the nature of their interests.35 Usually, the most important question to be 
determined when deciding which party’s conduct is to be preferred, is whether the 
person whose interest arose second in time created his or her interest in ignorance of 
the first due to a failure of the holder of the first interest to give notice. In applying 
this test, some judges have relied on the doctrine of estoppel36 or an identification of a 
causal link between any conduct of the holder of the equity arising first in time and 
the loss suffered by the holder of the equity arising second in time.37 
 
It would appear that at present, the accepted method of protecting an unregistered 
interest is by lodging a caveat at the time the interest arises.38 Where a lapsing caveat 
has been lodged, even though that caveat will lapse after a short period, its lodgment 
will have an enduring effect. A title search will reveal: that the caveat had been 
lodged; the identity of the person claiming an interest under the caveat; and the date 
of lodgment. Accordingly, anyone who searches the register will have actual notice of 
the fact that the caveat had been lodged and the interest claimed under it. 
Additionally, anyone having dealings with the land in question who does not search 
                                                                                                                                            
32 Moffett v Dillon [1999] 2 VR 480. 
33 Rice v Rice (1853) 2 Drew 73; 61 ER 646; Heid v Reliance Finance Corp Pty Ltd (1983) 154 CLR 
326 (Mason and Deane JJ); Clark v Raymor (Brisbane) Pty Ltd (No 2) [1982] Qd R 790 at 795, 800. 
34 Rice v Rice (1853) 2 Drew 73; 61 ER 646. 
35 Ibid. 
36 Heid v Reliance Finance Corp Pty Ltd (1983) 154 CLR 326 (Gibbs CJ and Wilson J). 
37 Ibid (Murphy J).  
38 Ibid; Clark v Raymor (Brisbane) Pty Ltd (No 2) [1982] Qd R 790 at 795, 800. 
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the register, will be deemed to have searched and thereby will have constructive or 
imputed notice of the existence of the caveat.39 
 
There is authority to the effect that where the earlier interest is a ‘mere equity’, as 
opposed to being a full equitable estate, it cannot prevail against the claim of a bona 
fide purchaser for value of a full equitable estate, who has acquired that estate without 
notice of the earlier interest.40 A mere equity may be a right to have an instrument 
rectified,41 or a right to have a transaction set aside for fraud, undue influence, or 
mistake.42 Having said this, there is also authority that suggests that a priorities 
dispute should be resolved by applying the approach set out in Rice v Rice, rather than 
by examining whether the interests are mere equities or full equitable estates.43 
D The Effect of Failing to Lodge a Caveat has on a Priorities Dispute 
 
Lodging a caveat will freeze the register and prevent instruments being registered. 
Lodging a caveat will also give actual, constructive or imputed notice to anyone who 
searches or ought to search the register of the existence of an unregistered interest.44  
 
The next questions to address are: whether there is a duty incumbent upon the holder 
of an equitable interest to lodge a caveat in order to give notice to the world of the 
                                                 
39 J & H Just (Holdings) Pty Ltd v Bank of NSW (1971) 125 CLR 546; Clark v Raymor (Brisbane) Pty 
Ltd (No 2) [1982] Qd R 790. 
40 Latec Investments Ltd v Hotel Terrigal Pty Ltd (1965) 113 CLR 265 at 276-9 (Kitto J) and 289-91 
(Menzies J). 
41 Smith v Jones [1954] 2 All ER 823. 
42 Latec Investments Ltd v Hotel Terrigal Pty Ltd (1965) 113 CLR 265 at 276-79 (Kitto J) and 289-91 
(Menzies J).  
43 Ibid, at 282-284 (Taylor J); Breskvar v Wall (1971) 126 CLR 376. 
44 J & H Just (Holdings) Pty Ltd v Bank of NSW (1971) 125 CLR 546; Clark v Raymor (Brisbane) Pty 
Ltd (No 2) [1982] Qd R 790. 
 11
interest; and what is the effect of a failure to lodge a caveat to protect an unregistered 
interest. The answer to the first is that there is no such duty, because 
 
the primary purpose of a caveat is, as was said in Just's Case to provide protection for 
the caveator not to give notice to the world. The practice of lodging caveats is at best 
that and not a duty, much less to the world at large.45  
 
If the courts were of the view that the primary purpose of lodging a caveat was to give 
notice of the existence of the interest claimed by the caveator, an argument could be 
made that a failure to lodge a caveat in appropriate circumstances would constitute a 
representation that no such interest or estate exists.46 The courts have declined to take 
this position.47 
 
However, in answer to the second question, it may be that in certain circumstances, 
failing to lodge a caveat will amount to disentitling conduct resulting in a person’s 
equitable interest being postponed in favour of that of another who is deemed to have 
a better equity. The cases establish that a failure of the person whose interest arose 
first in time to lodge a caveat at the time the interest is created will be considered in 
light of all the circumstances relevant to the case. 
 
Thus, the mere failure of the holder of a prior equitable interest in land to lodge a 
caveat does not in itself involve the loss of priority which the time of the creation of 
the equitable interest would otherwise give (J. & H. Just (Holdings) Pty. Ltd. v. Bank 
of N.S.W. (1971) 125 CLR 546 ), notwithstanding that the person acquiring the later 
                                                 
45 Jacobs v Platt Nominees Pty Ltd [1990] VR 146 at 159. 
46 Les McCrimmon, above n 25, at p 306. 
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interest had, before acquiring that interest, searched the register book and ascertained 
that no caveat had been lodged. It is just one of the circumstances to be considered in 
determining whether it is inequitable that the prior equitable owner should retain his 
priority.48 
 
It may be that a failure to lodge a caveat prior to a later interest in land arising will be 
regarded as disentitling conduct that will cause the interest arising first in time to be 
postponed. An example of this is Clark v Raymor (Brisbane) Pty Ltd (No 2).49 
However, it is equally clear that the mere fact that a caveat has been lodged does not 
of itself automatically confer priority.50 
 
Alternatively, a court may decide that in the circumstances the interest arising first in 
time should not be postponed. Some examples of circumstances involving a failure to 
caveat that would not result in the postponement of an interest arising earlier in time 
include: where the holder of that earlier interest could reasonably rely on the land not 
being dealt with contrary to that interest;51 where other steps are taken to protect the 
interest, such as where the certificate of title is held by the holder of the interest;52 or 
where an instrument of transfer is lodged by the earlier claimant prior to the later 
interest being created.53 
 
                                                                                                                                            
47 J & H Just (Holdings) Pty Ltd v Bank of NSW (1971) 125 CLR 546 at 566 (Barwick CJ) and 558 
(Windeyer J); Jacobs v Platt Nominees Pty Ltd [1990] VR 146 at 159. 
48 Heid v Reliance Finance Corp Pty Ltd (1983) 154 CLR 326 at 342 (Mason and Deane JJ). 
49 [1982] Qd R 790. 
50 J & H Just (Holdings) Pty Ltd v Bank of NSW (1971) 125 CLR 546 at 558. 
51 Jacobs v Platt Nominees Pty Ltd [1990] VR 146. 
52 J & H Just (Holdings) Pty Ltd v Bank of NSW (1971) 125 CLR 546. 
53 IAC (Finance) Pty Ltd v Courtenay (1963) 110 CLR 550. 
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It would appear also that a failure to caveat will not amount to disentitling conduct 
where the holder of the interest arising later in time has not searched the register,54 
where the holder of the interest arising later in time would not have altered his or her 
position if he or she had been aware of the existence of the interest claimed,55 or 
where the holder of the interest arising later in time has suffered no detriment as a 
result.56  
E Whether a Caveat is an Appropriate Instrument to Use to Give Notice 
of the Existence of an Unregistered Interest 
 
At present, the best way to give notice to the world of the existence of an unregistered 
interest is to lodge a caveat. As discussed above, the intended purpose of a caveat is to 
suspend dealings with the register to prevent registration of a dealing that would 
extinguish or encumber the equitable interest claimed so that a priorities dispute can 
be resolved before registration. The ability of a caveat to give notice is only an 
incidental benefit that lodgment brings.  
 
Further, the case law indicates that it is not uncommon for the holders of unregistered 
interests to fail to publicise the existence of their interests by lodging a caveat or by 
other means, where the consequences of failing to do so, more likely than not, will 
result in postponement of those interests. It would appear to be common practice for 
the holder of an unregistered interest to lodge a caveat only where there is an 
imminent danger of a competing interest in the land being registered that would 
extinguish the unregistered interest. Unfortunately, by the time an imminent danger 
                                                 
54 Abigail v Lapin [1934] AC 491. 
55 Lynch v O’Keefe [1930] St R Qd 74. 
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arises, it is usually too late to lodge a caveat to effectively protect the unregistered 
interest. Where this threat is absent, then it may be unlikely that the holder of the 
unregistered interest would lodge a caveat, and thus would leave their unregistered 
interest unprotected. This could possibly be a result of citizens and solicitors not being 
aware of the need to lodge caveats in these circumstances.  
 
Accordingly, it would appear that the caveat has not been a particularly effective tool 
for protecting these types of interests. As such, it would seem appropriate that 
measures be taken to give the holders of unregistered interests an alternative way to 
protect their interests. If the holders of unregistered interests could be encouraged to 
take appropriate and timely steps to give notice of the existence of their interests, 
fewer purchasers who come along later in time would be prejudiced by the failure to 
give that notice and therefore there would be a reduction of unnecessary time and 
expense of litigating disputes that often arise between the holders of competing 
unregistered interests. 
F Establishing Priority: Alternatives to Using the Caveat System 
 
One solution to overcome the difficulties that arise when priority has to be determined 
where there are competing unregistered interests has put forward by Les McCrimmon. 
His suggestion, based on the Canadian Model Land Recording and Registration Act, 
is that the notice-giving role of a caveat be replaced by a system under which 
unregistered interests may be recorded on the title in a manner that confers priority in 
                                                                                                                                            
56 IGA Distribution Pty Ltd v King & Taylor Pty Ltd [2002] VSC 440. 
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the same way priority is conferred by registration of deeds statutes that exist in respect 
of old system title.57  
 
The basis of this suggestion is that priority automatically be given to a party who is 
the first to record an unregistered interest or estate on the title by lodging a caveat, 
provided the interest or estate is valid. The argument is that this would better allow 
the Torrens statues to ‘mirror’ the true state of the registered proprietor’s title.58 This 
concept has also been advocated by the Law Reform Commission of Victoria, which 
recommended that caveats be used to determine priority according to the time at 
which a caveat is lodged, rather than looking to the better equity.59  
 
Similarly, Lynden Griggs advocates what he describes as a new land registration 
policy. He suggests that priority between unregistered interests should be determined 
by the date at which a caveat is lodged to remove the lack of clarity that comes from 
the present way priority disputes are resolved by the courts that undermines the 
objectives of the Torrens system.60  
 
While these proposals would provide greater legal certainty and involve the need for 
fewer disputes to be resolved by a court, since the time-based priority would produce 
a clear outcome in the event of a dispute, the suggestion would not always lead to a 
                                                 
57 Les McCrimmon, above n 25. The registration of deeds statutes in Australia are: Conveyancing Act 
1919 (NSW) Pt 23; Property Law Act 1974 (Qld) Pt XVIII, Div 3; Registration of Deeds Act 1935 
(SA); Registration of Deeds Act 1935 (Tas); Property Law Act 1958 (Vic) Pt 1; Registration of Deeds 
Act 1856 (WA); Registration of Deeds Act 1957 (ACT). 
58 Ibid, at 312-13. 
59 Ibid; Law Reform Commission of Victoria, Priorities, Report No 22 (April 1989), p 12. 
60 Lynden Griggs, ‘Torrens Title – Arise the Registered and Unregistered, Befall the Legal and 
Equitable’ (1997-2000) 4(1) Deakin Law Review 35 at 46-7. 
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just outcome. What they fail to do is focus on the difficulties inherent in the caveat 
itself. 
 
The courts should continue to have the flexibility to resolve a competition between 
competing interests in favour of the holder of the better equity, rather than being 
compelled to blindly prefer the first to register an interest. Simply preferring the first 
in time is not a preferable approach. This is especially the case where the 
circumstances are such that it would seem wholly unthinkable that the claimant’s 
interest would be extinguished or where lodging a caveat might unduly antagonise the 
registered proprietor,61 where the interest holder is excusably not aware of the need to 
promptly lodge a caveat, or in circumstances where there is no need to have the 
interest recorded on the register because other precautions to protect the interest were 
taken.62 
 
A preferable alternative would be the introduction of an instrument that is more 
effective than a caveat, but better suited to the task of giving notice. 
 
II A NOTICE TO PUBLICISE OF THE EXISTENCE AND 
NATURE OF AN UNREGISTERED INTEREST 
A The New Instrument: A Notice of an Interest Affecting Title 
 
It is suggested the legislature, in jurisdictions using the Torrens system of land 
registration, step in and create an instrument dedicated to the purpose of giving notice 
 17
of the existence and nature of an unregistered interest: a ‘notice of an interest 
affecting title’. 
 
The aim of the notice of an interest affecting title would be to create an appropriate, 
inexpensive, simple and widely-recognised procedure by which a person claiming an 
unregistered interest in land could give notice of the existence and nature of the 
interest claimed. The ability to give such a notice would reduce the difficulties faced 
by the holders of unregistered interests and the number of disputes between holders of 
unregistered interests that are brought before the courts.  
 
Widespread use of a notice of an interest affecting title would have the benefits of 
giving a better and more appropriate means to give notice of the existence of an 
unregistered interest; providing a greater measure of certainty for those having 
dealings with land; and thereby reducing unnecessary time and expense of litigating 
disputes between the holders of competing unregistered interests. 
B Characteristics of a Notice of an Interest Affecting Title 
 
A notice of an interest affecting title would alert the world at large to the existence 
and nature of an interest affecting land in the same way a caveat does, however, 
unlike a caveat, the notice of an interest affecting title would not freeze the register. 
There would be no need for the notice to cause dealings with the register to be 
suspended, because the object of lodging a notice of an interest affecting title would 
be purely to give notice, not to prevent registration of an instrument. 
                                                                                                                                            
61 Jacobs v Platt Nominees Pty Ltd [1990] VR 146. 
62 J & H Just (Holdings) Pty Ltd v Bank of New South Wales (1971) 125 CLR 546. 
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Accordingly, a notice of an interest affecting title upon the register will not prevent 
the registration of an instrument. So, even in cases where a notice of an interest 
affecting title has been lodged, a subsequent purchaser, a mortgagee or anyone else 
having dealings with the land, who knows of the existence of the notice, is able to 
obtain registration, and that person’s title would be indefeasible.  
 
The existence of a notice of an interest affecting title, like a caveat, would not create 
or improve an interest affecting a lot. Further, it would not automatically entitle the 
first person to have lodged a notice to priority over any other holder of an 
unregistered interest. It would merely enable anyone who searches the register to 
discover the notice and thereby be given actual notice that the interest affecting the lot 
in question has been claimed. It would also provide constructive or imputed notice to 
anyone, or their legal representatives, who ought to search the register in the 
circumstances.  
 
In circumstances in which it is necessary to prevent registration of an instrument, a 
caveat, rather than a notice of an interest affecting title would be the appropriate 
instrument to use.  
 
A notice of an interest affecting title would only be effective while the interest 
claimed in the notice is in existence. If registration of a dealing with the land 
extinguishes the interest claimed in a notice, say where a transfer of the fee simple is 
registered, the notice will be of no effect and will be removed.  
 
Unlike a caveat, there would be no question of a notice of an interest affecting title 
lapsing. The notice does not have any caveat-like effect once it is lodged, so there is 
no concept of a notice of an interest affecting title remaining in force for a period 
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before lapsing. The notice of an interest affecting title will continue to give notice that 
an unregistered interest in the land has been claimed for as long as the notice remains 
on the register. Obviously, cluttering the register should be avoided so there would be 
a need for notices to be removed once the interest supporting them is extinguished. 
 
The notice of an interest affecting title should be inexpensive to lodge. Indeed, it 
should be cheaper to lodge than a caveat. It is anticipated that the introduction of a 
notice of an interest affecting title would not place additional significant demands on 
the time and resources of the registrar or titles office in any given jurisdiction. It is 
envisaged that there would be no requirement for the registrar to notify anyone 
affected by the notice that a notice has been placed on the register, other than the 
registered owner of the fee simple interest.  
 
It is not suggested that the registrar be required to notify a person who has lodged a 
notice of an interest affecting title when an instrument affecting the interest claimed is 
lodged for registration. This is for the reason that a registered interest that is 
inconsistent with an unregistered interest will extinguish that unregistered interest to 
the extent of the inconsistency, regardless of whether the registered proprietor of the 
interest had knowledge of the existence of the unregistered interest. Therefore lodging 
a notice of an interest affecting title would place a lesser demand on the registrar’s 
time than lodging a caveat would, and accordingly, could be offered less expensively 
than a caveat.  
 
There would be no need for the registrar to examine the substantive validity of a 
notice of an interest affecting title because a notice lodged that is not properly based 
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on a valid equitable interest would be of no effect and should be disregarded by 
anyone having dealings with the land. Notices that are not drafted in accordance with 
formal requirements should naturally be requisitioned. In the event that a notice is 
wrongly placed on the title, the registered proprietor or anyone else affected by the 
notice could take steps to have the notice removed. The benefit of the notice in this 
respect is that it does not affect any registered interests on the title and will not 
prevent the registration of an instrument affecting the lot.  
 
Anyone wishing to have dealings with land affected by a notice should conduct a title 
search prior to those dealings and thereby discover the notice. That person may then 
independently inquire into the validity of an interest claimed in a notice that appears 
on the title. The existence of a notice wrongly placed on the register would not 
adversely affect any legitimate interests. 
 
It is not intended that a notice operate in the same way as a registered deed under an 
old system registration of deeds scheme. Priority is not to be determined according to 
the time a notice is lodged. While there have been calls for caveats to accord priority 
to unregistered interests based on the date of lodgment,63 it is suggested that it is not a 
sophisticated enough approach to resolve a competition between interests without 
having regard to the merits of those competing interests. Accordingly, the basis of the 
proposed notice system is to assist parties to protect their unregistered interests by 
better publicising the existence of those interests, not to grant priority by time of 
lodgment.  
 
                                                 
63 Les McCrimmon, above n 25; Lynden Griggs, above n 60. 
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In circumstances involving a competition between an equitable interest and a mere 
equity, the existence of notice of an interest affecting title on the register would 
benefit the holder of the earlier interest in the same way as it would benefit the holder 
of a full equitable estate: by giving notice of the existence of the interest claimed.  
C The Requirements to Lodge a Notice 
 
The requirements to lodge a notice would be the same as those required to lodge a 
caveat, being that the lodger holds a legal or equitable estate or interest in the land at 
the time of lodgment, rather than a mere contractual or personal right.  
 
A notice should state the name of the person lodging the notice, information sufficient 
to enable a person searching the register to contact the person lodging the notice, the 
registered interest affected by the notice, the interest claimed by the person lodging 
the notice and the grounds on which the interest is claimed. It is important that the 
register contain information sufficient to enable a person conducting a search to 
contact the lodger of the notice so that the person searching can determine the nature 
of the interest (if that cannot be ascertained from the register) and whether the interest 
is still in existence. 
 
All of this information should naturally appear on the register and be capable of being 
discovered by anyone who conducts a search. 
D The Effect of Lodging a Notice 
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Lodging a notice would not be determinative of the existence of the interest claimed 
in the notice. It would operate only to publicise that an interest in the land has been 
claimed and that further investigation should be conducted to determine the veracity 
of that claim. Once a person seeking to have a dealing with the land in question has 
been given actual notice or has either constructive or imputed notice of the interest 
claimed, there would then be an obligation on that person to contact the person who 
lodged the notice to determine the nature of the interest claimed and whether it is still 
in existence. 
 
Allowing a person claiming an unregistered interest in land to lodge a notice of an 
interest affecting title initially upon creation of the interest, rather than having to 
lodge a caveat at that time, would avoid the difficulties that may arise when there is 
subsequently a need to lodge a caveat to freeze the register to prevent registration of 
an instrument lodged by another. This would avoid any arguments of a second caveat 
being lodged on the same or substantially the same grounds (ie claiming the same 
interest in the land) and would not require leave of the court, since only one caveat 
would be needed.  
E Removal or Withdrawal of a Notice 
 
A person lodging a notice of an interest affecting title would have the power to 
request that the registrar remove the notice for any reason. It is envisaged that this 
would be done voluntarily by the lodger when the interest claimed in the notice has 
expired, or where the lodger realises that the interest was improperly claimed. 
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It is anticipated that notices could be improperly lodged or not removed once the 
interest supporting them has lapsed. As such, a procedure by which the registered 
proprietor of an interest in a lot could apply to the registrar to have a notice removed 
is also necessary. Removal of a notice would require either: the approval of the lodger 
of the notice; or the attestation of the registered proprietor plus evidence that the 
notice was lodged without sufficient grounds or that the interest claimed under the 
notice has been discharged. 
 
Removal of a notice would not extinguish the interest claimed, where the interest is 
valid. It would continue to be enforceable in personam between parties, but may 
become subject to a subsequent equitable interest. 
 
Finally, a notice will be automatically removed by the registrar when the unregistered 
interest supporting the notice is extinguished by the registration of a dealing with the 
land which is inconsistent with the continued existence of the interest, such as the 
registration of a transfer. To save the registrar the task of investigating the continuing 
validity of notices on the register, this process could be automated by an electronic 
register. 
F Compensation for Improper Lodgment  
 
A person who lodges a notice of an interest affecting title without reasonable cause 
would be required to compensate anyone who suffers loss or damage as a result. It 
would seem appropriate that the courts be given the power to award ordinary damages 
to anyone who suffers loss or damage as a deterrent to those who might wish to lodge 
a notice of an interest affecting title improperly.  
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G Settlement Notices 
 
Lodgement of a notice of an interest affecting title would not be required where a 
purchaser of the fee simple in a lot has lodged a settlement notice where the interest 
claimed is protected by the settlement notice.64  
 
A settlement notice is an instrument that will allow a transferee or a mortgagee to 
inexpensively halt the registration process temporarily and provide notice of the 
interest in a manner similar to a caveat. It largely operates as a protection for an 
incoming purchaser who holds the equitable fee simple after paying the deposit or the 
full purchase price, but before registration of a transfer occurs. When a certificate of 
title has been issued, it is usual conveyancing practice for the incoming purchaser to 
take possession of the certificate of title at settlement of the transaction. Therefore, a 
purchaser in this position could ordinarily rely on possession of the certificate of title 
to protect his or her interest after, but not before settlement because a dealing 
normally could not be registered without production of the certificate of title. The 
usual conveyancing practice does not require that the holder of the equitable fee 
simple lodge a caveat to protect his or her interest at the time of contracting. Where 
no certificate of title has been issued in a paperless titles system, the purchaser cannot 
rely on the protection that possession of the certificate of title after settlement would 
have offered.65 
 
                                                 
64 Settlement notices not available in all Australian jurisdictions. 
65 MacDonald, et al, above n 21, p 399. 
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H The Effect the Availability of a Notice of an Interest Affecting Title 
Would Have Had on the Existing Case Law 
 
The following is a consideration of what might have been the effect on the case law 
had holders of unregistered interests been earlier able to protect their interests by 
lodging a notice of an interest affecting title. 
 
A notice of an interest affecting title would be most useful when used to protect an 
unregistered interest in circumstances where there is likely to be a competition 
between equitable interests in land, especially where it is likely that an equitable 
interest created later in time will be converted into a registered interest. 
 
An example of circumstances that involve competing equitable interests is Clark v 
Raymor (Brisbane) Pty Ltd (No 2).66 This involved a question of the priority of the 
competing interests of an unregistered purchaser of the equitable fee simple and a 
prior equitable chargee. Mr and Mrs Sanders owned a house as registered proprietors 
in Brisbane as joint tenants. Mr Sanders ran a company that purchased plumbing 
supplies from Raymor (Brisbane) Pty Ltd (‘Raymor’), a plumber’s supplier. In order 
to facilitate the supply of goods to his company, Mr Sanders executed a guarantee in 
favour of Raymor for the payment of the company’s account. Buried in one of the 
clauses of the guarantee were the words, ‘To secure payment to you of any amounts 
outstanding I charge all of my property both real and personal with the amount of my 
indebtedness until discharged’. That guarantee operated as an equitable charge over 
the Sanders’ family home.  
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A month later the Sanders agreed to sell their house to Mr and Mrs Clark. After 
signing the contract, but prior to handing over the purchase price, the Clarks searched 
the register and found no reference to Raymor’s equitable charge. The Clarks paid the 
purchase price in full in exchange for an executed transfer and the duplicate certificate 
of title. The Clarks lodged these documents for registration, but the transfer was not 
registered because prior to registration, but subsequent to lodgment, Raymor lodged a 
caveat claiming an interest as an equitable chargee, which prevented the registration 
occurring. 
 
Since the lodgement of the caveat suspended the registration of the Clarks’ transfer, it 
opened the way for the court to determine which of the two unregistered interests was 
entitled to be accorded priority. The critical issue to determine in order to resolve this 
priorities dispute was whether Raymor had taken adequate steps to publicise the 
existence of its equitable charge or whether it had allowed the Clarks to act in 
ignorance of the fact that the land had the been encumbered by the charge.67 
 
The court followed the approach set out in Rice v Rice, that priority is to be accorded 
to the holder of the better equity and that only as a matter of last resort will priority be 
accorded on the basis of time where the merits of the equities are equal.68 While the 
court made the effort to point out that there is no duty on a party to lodge a caveat, it 
did make clear that a failure to lodge a caveat may, in particular circumstances, 
                                                                                                                                            
66 [1982] Qd R 790. See also the decision at first instance: Clark v Raymor (Brisbane) Pty Ltd [1982] 
Qd R 479. 
67 Clark v Raymor (Brisbane) Pty Ltd (No 2) [1982] Qd R 790 at 797 (Thomas J). 
68 Ibid. 
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contribute to a party whose interest arose first in time losing priority.69 The court 
noted that the purchasers completed the contract and handed over the full purchase 
price and would not have done so had the chargee had taken steps to publicise its 
interest, and that these were relevant matters to consider when taking into account in 
deciding which interest was to prevail.70  
 
The court held that Raymor’s failure to lodge a caveat at the time its equitable charge 
was created or to contact the registered mortgagee to notify it of the unregistered 
charge, prior to the Clarks searching the register and paying the full purchase price, 
caused it to lose priority in favour of the Clarks’ equitable fee simple. Since the 
guarantee that Mr Sanders had executed was held somewhere in the office of a 
plumber’s supplier, it could not be discovered by even the most diligent of potential 
purchasers.71 
 
Ultimately, it appears that Raymor’s woes could have been cured by lodging a caveat 
at the time its equitable charge was created, which was prior to the Clarks’ obtaining 
an interest in the land. While the judgments do not reveal this, it could be inferred that 
no-one transacting with Mr Sanders on behalf of Raymor was aware of the 
importance of lodging a caveat in these circumstances. Presumably, Raymor obtained 
legal advice when drafting the guarantee document that contained the charge and that 
advice did not contain instructions as to how to adequately protect the charge. Raymor 
appears to have been genuinely interested in protecting its unregistered equitable 
charge, since it lodged a caveat after the Clarks had obtained the equitable fee simple 
                                                 
69 Ibid, at 791-93 (Andrews SPJ), 798 (Thomas J). 
70 Ibid, at 797 (Thomas J). 
71 Ibid, at 800 (Thomas J). 
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to prevent the Clarks obtaining registration. Unfortunately, the lodgment of that 
caveat came too late. 
 
Had it been possible in 1982 to lodge a notice of the existence of an unregistered 
interest, this would have served as an affordable, effective and efficient means for 
Raymor to publicise and thereby protect its equitable charge. Had it been possible, 
Raymor could have lodged notices in respect of all equitable charges it created and 
had it done so, it may not have lost its priorities dispute with the Clarks. It is 
important that in order to follow such a policy, which requires multiple dealings with 
the register, that the cost of doing so be substantially less that that required to lodge a 
caveat. From the Clarks’ perspective, if they had discovered the existence of a notice 
on the title, they would not have settled the transaction without ensuring that 
Raymor’s debt had been discharged.  
 
In cases such as Abigail v Lapin,72 Butler v Fairclough73 and Heid v Reliance Finance 
Corp Pty Ltd74, where a person whose interest arose first in time, by an act or 
omission may have induced a claimant later in time to act to his or her prejudice, it 
would appear that lodging a notice of an interest affecting title would be an effective 
way to protect the earlier interest. Lodging a notice of an interest affecting title in 
these circumstances, like lodging a caveat, would prevent a person who has power to 
deal with the land (say a mortgagee who has received a transfer of the fee simple 
interest) being armed with the power to represent to the world that their title is 
unencumbered. 
 
                                                 
72 [1934] AC 491. 
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However, as was noted earlier, a failure to caveat by the person whose interest arose 
first in time will not of itself necessarily result in a postponement of that person’s 
interest. An interesting scenario to demonstrate this can be found in the facts of J & H 
Just (Holdings) Pty Ltd v Bank of New South Wales.75 In that case, the Bank of New 
South Wales (‘the bank’) was an equitable mortgagee; its mortgage arising first in 
time. J & H Just (Holdings) Pty Ltd (‘J & H Just’) created an equitable mortgage 
arising second in time and in ignorance of the bank’s interest in the land. The bank 
had taken no steps to register its interest, nor had it lodged a caveat to enable the 
register to reflect the existence of that interest. The bank did, however, have 
possession of the duplicate certificate of title, which it held as security for repayment 
of the loan. 
 
The registered owner of the lot in question represented to J & H Just that the bank 
held the duplicate certificate of title merely for safekeeping. J & H Just relied on this 
representation and did not make inquiries with the bank to confirm its veracity. A 
competition arose between the bank and J & H Just as to whose interest deserved 
priority.  
 
It was held that the bank’s interest was to be preferred and that there had been no need 
for it to have lodged a caveat, because it held the duplicate certificate of title. The 
bank was held to have priority because representatives of J & H Just had a duty to 
check the veracity of the representation and in so doing confirm the purpose for which 
the bank held the duplicate certificate of title. Secondly, the court said that to hold 
                                                                                                                                            
73 (1917) 23 CLR 78. 
74 (1983) 154 CLR 326. 
75 (1971) 125 CLR 546. 
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otherwise would remove the ability of a person holding the certificate of title to be an 
unregistered mortgagee.76 
 
If such a situation were to arise after the introduction of a notice of the existence of an 
unregistered interest, and the bank had not lodged a notice, the court’s decision would 
have been the same. By the same logic, the bank would not have a duty to lodge a 
notice of the existence of an unregistered interest to protect its equitable mortgage. 
Accordingly, introducing a notice of the existence of an unregistered interest would 
not affect the ability of an unregistered equitable mortgagee holding a certificate of 
title to maintain priority based on the time the interest was created.  
 
As most jurisdictions move towards a paperless titles system, the likelihood of a 
mortgagee being able to create a mortgage by possession of the certificate of title will 
lessen as fewer certificates of title are issued. Accordingly, there will be a push for a 
greater number of lenders to register mortgages or make use of caveats to protect 
unregistered mortgages. For the reasons already given, it would be preferable if those 
lenders were able to lodge a notice of an interest affecting title instead of a caveat to 
protect unregistered mortgages. 
 
Another example of circumstances in which a failure to caveat by the person whose 
interest arose first in time will not result in a postponement of that person’s interest is 
where he or she can reasonably rely on the land not being dealt with in a manner 
inconsistent with his or her expectations. This was the case in Jacobs v Platt 
                                                 
76 (1971) 125 CLR 546 at 558. 
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Nominees Pty Ltd,77 where the Victorian Supreme Court held that it was reasonable 
for the holder of the interest first in time to expect that her parents, who owned the 
land, would not act in a manner inconsistent with her option to purchase the land and 
that in these circumstances she would not be expected to lodge a caveat to give notice 
of the existence of the option. 
 
Whether this decision would be unchanged if a notice of an interest affecting title had 
been introduced is a little more problematic. On one hand, it would be possible to 
adopt the reasoning of the court and say that there would be no need to lodge a notice 
where it could not be reasonably expected that someone with the power to do so 
would deal adversely with the land. On the other hand, it could be argued that the 
introduction of a notice of an interest affecting title would change the duty of the 
holder of the interest arising first in time to require that notice be given, where 
lodging a notice would be an easy, inexpensive and obvious process to engage in.  
 
Ideally, a court would reach a decision that would encourage the use of the notice, 
which is designed to obviate the hardship faced by a holder of an equitable interest 
arising second in time. The court would examine the nature of the notice and the 
expectations of those dealing with the land and determine whether the circumstances 
gave rise to a duty on the part of the person whose interest arose first in time to 
publicise the existence of their interest to the world at large. 
 
In Moffett v Dillon,78 there was a competition between Moffett, the holder of an 
equitable charge which was not in registrable form, and Westpac Bank, which held an 
                                                 
77 [1990] VR 146. 
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equitable mortgage in registrable form that had been created after the charge and with 
notice of its existence. Given that Westpac Bank had knowledge of the existence of 
the charge, its equitable interest was not preferred to that of Moffett, even though 
Westpac Bank’s interest was in registrable form. Accordingly, in such a situation, 
were the holder of the interest arising second in time has notice of the existence of an 
earlier interest, the holder of the second interest must take that interest subject to the 
first. In such a case there would be no advantage to be gained by the holder of the 
interest arising first in time by lodging a notice of an interest affecting title before the 
creation of the second interest because the holder of the interest second in time would 
already have notice of the first. However, it would still be prudent for a notice to be 
lodged in respect of the earlier interest.  
 
Lastly, it would appear that the notice of an interest affecting title would be of little 
use where a person is unaware that he or she has been defrauded, say where his or her 
name has been removed from the register or an interest in favour of another person 
has been created or modified without his or her knowledge and consent, such as in 
Frazer v Walker,79 Brickyard v Wall,80 Mercantile Mutual Life Insurance Co Ltd v 
Gosper81and Grgic v ANZ Ltd.82 
  
The benefits of the notice of an interest affecting title would only exist in 
circumstances where the person holding an unregistered interest is aware of the 
existence of the fraud and their right to have the fraud set aside. Where a person is 
                                                                                                                                            
78 [1999] 2 VR 480. 
79 [1967] 1 AC 569. 
80 (1971) 126 CLR 376. 
81 (1991)25 NSWLR 32. 
82 (1994) 33 NSWLR 202. 
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unaware of these events taking place, there would be no reason apparent to the person 
indicating the need to lodge a notice of an interest affecting title or a caveat. 
 
Where a person discovers that their name has been fraudulently removed from the 
register or that or another interest in their land has been fraudulently created or 
modified, the appropriate course of action to take would be to lodge a caveat to freeze 
the register and prevent the registration of dealings affecting the land. In this case, 
notice of a right to have the state of the register rectified would be given by the 
caveat. A notice of an interest affecting title would be of little use for the reason that it 
would not freeze the register. 
 
III CONCLUSION 
 
To introduce a notice of an interest affecting title would not require a major overhaul 
of the Torrens legislative framework. It would require a minor statutory modification 
by the creation of a new instrument that in many ways is similar to the caveat. Also, it 
would not necessarily require a drastic reconsideration of the existing case law 
involving priority disputes, given the similarity of the notice-giving aspects to those 
of a caveat. 
 
Since there is currently no instrument dedicated to the purpose of giving notice to the 
world of the existence of an unregistered interest in existence and that a caveat is not a 
convenient or widely-used means of doing this, it would appear that introducing a 
notice of an interest affecting title would provide a better system of land registration. 
It would achieve this by providing a more sophisticated means of ensuring the 
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freehold land registers in each jurisdiction properly reflect the state of title. This 
instrument of notice meets the aims of the Torrens system of land registration to give 
a simple, reliable, secure and efficient means of recording interests in land that can be 
searched by anyone intending to have dealings with a particular piece of land. 
 
While it is tempting to recommend that in jurisdictions where a notice of an interest 
affecting title is introduced the Torrens statutes should impose a duty on the holder of 
an equitable interest to lodge a notice with the consequence that failure to lodge 
would amount to disentitling conduct, the difficulty in making such a 
recommendation is that it may unfairly prejudice litigants who would not be aware of 
the existence of an unregistered interest that requires protection, or who, in the 
circumstances, would not consider the need to take steps to protect the interest. 
 
It may be that with the introduction of a dedicated instrument for giving notice, the 
courts, when faced with a priorities dispute, would be less likely to award priority to a 
person whose interest arises first in time who fails to lodge a notice of an interest 
affecting title, where another deals with the land in ignorance of that earlier interest, 
in circumstances where a failure to lodge a caveat would not have been disentitling 
conduct. 
 
It would appear that the preferable approach for the courts to take would be to treat a 
failure to lodge a notice of an interest affecting title prior to a later unregistered 
interest being created in the same way that a failure to lodge a caveat is treated: as just 
one of the matters to be considered when determining where the better equity lies. 
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